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by MARK DOYLE and MONICA GOEL

ost people understand that
estate planning is important.
Without it, your life savings
and estate will go through the
cost and expense of probate
court. With estate planning,
you can do advanced tax
planning to avoid the cost and expense
of probate, costly estate taxes, and ensure
smooth transition of assets to your heirs.
Trustadministration is justas important.
When someone passes away, it's imperative
that the proper trust administration is done
to carry out the terms of the trust. This is
explained in a recent Wall Street Journal
article abour children whose father always
lived modestly so they had no idea he had
amassed a small fortune. Kelly Kearsley,
When Dad Secretly Amasses a Fortune, Wall
St. J. (July 22, 2013), hcep://online.wsj.
com/news/articles/SB1000142412788732
4783204578621682571990520. They also
had no idea that he left a very specific and
purpose-driven trust to his wife, leaving
his children out of the distribution
until her eventual death. It was up to the
trust ildl"ini.\"r‘.l(()r o kL‘CP Pt'ilk'k' ;lmtlng
the siblings, and to advise them how best
to maximize their eventual benefits. /d.
understand
administration works, here are ten simple

In order to how trust

rules to follow.

1. Determine Who Is the Client

It is extremely important to know who
your client is. If you are meeting with the
successor trustee of a trust, meet with that
person alone. Do not meet with beneficiaries
and give them the impression that you
represent them as well or represent the
“trust.” You represent the trustee of the trust.

When a that an
attorney is their attorney, there is a risk

non-client believes
that the non-client is owed fiduciary duties
by that attorney. If representation of the
non-client presents a conflict of interest
with the attorney’s current clients, then the
attorney may be facing another potential
ethical violation in representing conflicting

interests without proper disclosure, or
alternatively, the attorney may be forced
to withdraw from representing both
clients whose interests conflict. It is just
as important for an attorney to identify to
whom they owe fiduciary duties as it is for
the attorney to identify to whom they do
not owe such duties in order to prevent an

unintended attorney-client relationship.

2. Avoid Conflicts of Interest
Be wary of known, unknown, and actual

conflicts of interest.

Y()ll cannot I'l'PI'CNCI“
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10 KEEP YOU OUT OF TROUB

both the trustee and beneficiaries of a
trust. Make sure to obtain a conflict waiver
if representing co-trustees. Be sure they
understand that you will have to withdraw
as counsel if a conflict arises between them.
If you are the drafting estate planning
attorney of the trust, you cannot represent
beneficiaries in their actempt to contest the
trust. Be cautious if it appears you may be
a percipient witness in the matter.

An attorney has the following duties,
among others, to the client he or”she
represents: sustaining undivided loyalty,
avoiding representing adverse interests,
keeping  the
maintaining client confidences. Undivided

client  informed, and
loyalty and avoiding representation of
conflicting interests go hand in hand. A
conflict of interest is broadly defined as
a situation that interferes with a lawyer’s
ability to fulfill basic duties to a client.
State Bar, Formal Op. 69 (1982).

Conflicts of interest may arise in
probate and trust proceedings because
of the interrelatedness of parties and
the multiple roles of individual parties
and beneficiaries, fiduciaries, or business
potential
important,
because, as is the )
may have the decedent,
decedent’s spouse, or family members,
or may have consulted with decedent in

es. Consideration of

associs
conflicts is  particularly
common, attorney

represented

business transactions. These parties may
have conflicting interests with regard to
decedent’s estate. In trust and probate
cases in particular, a conflict of interest
may arise after the representation has been
accepted, requiring independent counsel
for the various interested persons.

3. Know the Process

The trust administration process can be
divided into three stages:

1. Notification and marshaling assets,

2.Inventory and appraisal, and

3. Allocation or distribution.

On the death of settlor/trustee, Probate
Code section 16061.7 requires that the




successor trustee send out a notification
to all heirs at law regarding their rights to
obrain copies of the trust documents and
contest them. The trustee is required to
give notice to all beneficiaries under the
trust and all heirs of the decedent. This
notice is required to be sent within sixty
days of the decedent’s death. Upon the
first death, the successor trustee is only
required to provide the irrevocable terms
of the trust. Some attorneys send the terms
of the trust with the notice, although this
is not required. If any possible litigation is
anticipated, the notification should be sent
via certified mail.

Although the length
of administration is
a "reasonableness
period,” the longer it
drags out the more
likely suspicion and
litigation are to erupt.

It is important to obtain a new taxpayer
identification number for the trust, as the
assets cannot remain in the Social Security
number of the decedent nor in that of the
trustee. It will be necessary to complete the
IRS Form SS-4. This form is required to be
executed by the successor trustee prior to
obraining a taxpayer identification number
for any subtrust(s) which are required to be
funded. The successor trustee will appoint
the attorney as the “Third Party Designee”
in order to obtain the new identification
number from the IRS website.

During the initial client meeting, you
should have been provided with most of
the date-of-death statements requested in
your initial confirmation letter. However,
it is unlikely that any appraisals have been
completed.

If an estate tax return is anticipated to
be filed, a certified appraisal should be
obtained based on the market value of
any real property as of the date of death.
Any stock holdings are valued based on
the average of the high and low stock price
on the date of death. The trustee may also
need to obtain the value of specific items
of personal property of the decedent,

such as coins, stamps, jewelry, vehicles,
farm equipment, art, and antiques. In
determining the title of the various assets,
you will want to determine if any small
estate affidavits must be prepared under
Probate Code section 13100. Property
not held in trust can be marshaled either
through petition for succession to real
property, spousal property petition,
petition under Estate of Heggstad, 16 Cal.
App. 4th 943, 947 (1993), and Probate
Code section 850 to return to trust, or a
probate. Affidavits regarding death of a
trustee or co-trustee must be recorded to

allow a new successor trustee to take title
to property. Declarations must be recorded
in the county where the decedent owned
property. The County Assessor requires a
Preliminary Change in Ownership Report
to prevent reassessment upon change
in trustee. The Claim for Reassessment
Exclusions for Transfers Between Parents
and Children must be submicted separartely
to each county where the decedent
owned property passing to children as
beneficiaries. These forms should be sent
via certified mail and should request
the assessor confirm and return a copy




of the same as proof of receipt. Failure
to timely submit these forms can resule
in reassessment of real property and a
substantial increase in annual property
taxes. California Proposition 58 permits
exclusion from reassessment of real
property passing to children limited to the
principle residence of the parent and/or the
first $1,000,000 of other real property. A
similar exemption is available for transfers
between grandparents and grandchildren
only when the parent of the grandchild
has predeceased the grandparent and the
deceased parent was not married at the
time of death.

Trust certifications and instructions
need to be provided to any financial
institutions managing accounts in the
name of the trust. Since the surviving
spouse is most likely named as a co-trustee
on the accounts, the re-registration should
simply involve removing the deceased
spouse’s name and changing the taxpayer
identification number. Not all financial
institutions have the same policies, and
the successor trustee may be required to
complete new account applications and
establish new accounts.

Be sure to conclude the administration

with either a  sub-trust allocation

agreement or distribution agreement.
Strongly advise trustees to prepare and
circulate a  discribution  agreement.
These agreements set forth discribution
provisions and contain waiver of formal
accounting. They set forth the value of
trust assets and distributions to individual
beneficiaries or sub-trusts. When making
distributions, these agreements contain
release of liability for the trustee and
provide for final trust termination.

4. Know Your Limits

If the matter requires litigation or tax
expertise that you don’t have, you may
need to refer the case out or associate in
counsel. Do not take cases you are not
experienced in handling.

5. Communicate

Communicate with your client, and make
sure they understand their fiduciary duties
to all beneficiaries. Keep meticulous records
for accounting, and invest prudently.

Beneficiaries of an irrevocable trust are
entitled to an accounting of the trust assets
at least annually. This accounting can be
waived in writing and is not required if the
sole trust beneficiary and the trustee are
the same person. Other people who have

a future interest in the trust, even though
the interest is remote, may demand and
receive an accounting each year. Trust
beneficiaries also have the right to request
certain information such as assets on hand,
sales, purchases, etc., from the trustee.

The successor. trustee(s) should be
advised to gather all of the decedent’s mail,
and provide the post office with a certified
death certificate and copies of the trustee
provisions of the trust. In this regard, a
trust certification should suffice. The mail is
essential to gathering as much information
as possible regarding the assets of the
decedent, especially if the decedent did
not keep organized files. Request that the
successor trustee bring as much information
as possible to the «initial meeting. The
determination of their relevance can be
determined by the attorney.

6. Act With Diligence

Time is of the essence. Be sure to follow
up with your client and be cognizant
of deadlines including the due date for
the estate tax return and deadline to
exercise a disclaimer. Although the length
of administration is a “reasonableness
period,” the longer it drags out the more
likely suspicion and litigation are to erupt.

7. Identify Sub Trusts and Need for
Administrative Trust

Trust administration is in most cases a
transfer of assets, which is by its nature a
taxable event,

Income produced by trust assets will
continue during the period of trust
administration so a timely decision should
be made regarding how income will be
reported.  Usually obraining valuation
of the assets and handling of bequests
will prevent an immediate funding of
marital, bypass, or children’s sub trusts.
In the meantime, a decision must be made
between either the pass through method or
administrative trust method.

Under the pass through method, the trust
is ignored and the all trust income is taxed
to the sub trusts or beneficiaries beginning
with the date of deach. If the estate is not
large or if funding will occur within the
calendar year, the pass through approach
saves costs and administrative time,

The administrative trust approach trears
the trust estate as a separate taxpayer
between the date of death and the date
that the separate trusts are funded.
Under this approach, a separate taxpayer
identification number is obtained and a
1041 fiduciary tax return is filed for the




administrative trust.

8. Comply With Tax Filing Requirements

Under L.R.C. 6075(a), an estate tax
return [RS Form 706 must be filed within
nine months after the date of the decedent’s
death. Although the return is due within
nine months, an automatic filing extension
of an additional six months is available.
The automatic extension does relieve the
taxpayer of the obligation to pay estate tax
due within nine months of the decedent’s
death.

While a return is only due for a decedent
whose gross estate exceeds the applicable
exclusion amount (currently $5,250,000)
other facrors including the portability
election may require filing (see below).
Generation-skipping tax elections are also
required on a timely filed estate tax return.

9. Be Aware of the New Portability
Election

The new portability election LR.C.
2010(c) allows the surviving spouse to add
the deceased spouse’s unused exemption
amount at the second death. This, in
some cases, will allow a married couple
to avoid using the traditional A/B trust.
It gives married couples more flexibility

in deciding how to use their exclusion
amounts. Under I.R.C. 23 for example, the
first spouse to die could give everything to
the other spouse without incurring estate
tax by virtue of the unlimited marital
deduction and the estate could transfer
the unused exclusion to the survivor to use
in making gifts or at death. However, use
of a traditional two-trust plan combining
a marital deduction trust with a credit
shelter trust may be preferable. A credit
shelter trust can prevent post-transfer
appreciation in the value of the assets
from being subject to estate tax on the
survivors’ death. By contrast, an exclusion
transferred to a surviving spouse is fixed
and may not be sufficient to shield post-
transfer appreciation from tax. In addition,
a credit-shelter trust can protect assets
from being squandered by the surviving
spouse and protect against creditors. To
take advantage of the portability election,
the surviving spouse must file a timely
estate tax return for the deceased spouse.

10. Understand the Effects of Trust
Funding on Income and Property Tax
Under L.R.C. 1014 the basis of property
inherited is stepped up to fair markert value
at the date of decedent’s death. For a couple

in California with communicy property,
the entire value of the community estate
receives a step up. Exceptions to this
important benefit include retirement assets
and_assets gifted prior to death. When
administering a trust, also note that assets
funded into an exemption trust will not
receive another step up on the surviving
spouse’s death.

In California, careful attention must also
be paid to avoid a real property tax assessment
on the transfer to heirs. Staying within the
parent-child exclusion rules for Proposition
13 is critical, and appropriate claims should
be filed with any title transfers.
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Mark Doyle and Monica Goel are
partners at Tredway, Lumsdaine & Doyle,
LLP, a Southern California based law firm
providing a full range of legal services to
privately held companies and individuals.
Combined, the two have nearly fifty years
of legal experience advising individual,
professional, and corporate clients on a full
range of estate, business, and tax planning
matters. They can be reached at mdoyle@
tldlaw.com and mgoel@tldlaw.com.




